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 1.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO  VS.  AGAPE PRESBYTERIAN 
HEARING ON MOTION TO RELEASE DOCUMENTS HELD BY SAN RAMON POLICE DEPT. 
FILED BY EUN YOUNG CHO 
* TENTATIVE RULING: * 
 
The hearing is continued to January 23, 2019 at 9:00 a.m. 

  

 2.  TIME:  9:00   CASE#: MSC15-01161 
CASE NAME: STEFANIE HESTER VS. SAVE MART 
HEARING ON MOTION TO SET ASIDE ORDER OF DISMISSAL 
FILED BY STEFANIE HESTER 
* TENTATIVE RULING: * 
 
Plaintiff Stefanie Hester moves to set aside the order of dismissal issued by the Court on July 

11, 2018.  This case was dismissed after plaintiff’s counsel neglected to respond to the Court’s 

order to show cause and contest the Court’s tentative ruling that issued terminating sanctions.  

Plaintiff asserts that this was due to excusable neglect under Code of Civil Procedure (“CCP”) 

section 473.   

Under CCP section 473, “[t]he court may, upon any terms as may be just, relieve a party or his 

or her legal representative from a judgment, dismissal, order, or other proceeding taken against 

him or her through his or her mistake, inadvertence, surprise, or excusable neglect.”  

Here, plaintiff’s counsel declared that she failed to respond to the Court’s order to show cause 

due to confusion caused as a symptom of her cancer treatment.  (Tai Dec. ¶¶ 6-11.)  

Accordingly, the motion to set aside the dismissal is granted.  

A Case Management Conference is set for February 26, 2019 at 8:30 a.m. 

 

  

 3.  Time:  9:00   Case#: Msc16-01847 
Case Name: Young Vs. Remax Accord 
Hearing On Motion To Compel Plaintiff Courtney Young To Attend 
Filed By Phil Como 
* Tentative Ruling: * 
 
Defendant Phil Como’s unopposed motion to compel Plaintiff Young to attend a deposition on 
January 29, 2019 and to produce documents Is granted. CCP section 2025.450. The request for 
sanctions is granted in the amount of $1,910 since defendant did not need to file a reply or 
appear at the hearing. Plaintiff must pay the sanctions to counsel for defendant Phil Como no 
later than February 15, 2019. 
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 4.  TIME:  9:00   CASE#: MSC17-01137 
CASE NAME: CHAPMAN VS. BOND 
HEARING ON MOTION TO ENFORCE JUDGMENT & FOR OSC RE CONTEMPT 
FILED BY VAN BOND 
* TENTATIVE RULING: * 
 
The hearing is continued to January 16, 2019 at 9:00 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC17-01341 
CASE NAME: BROOKS VS. SPEIGHTS 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER IMPOSING SANCTIONS 
FILED BY WILMER F. SPEIGHTS 
* TENTATIVE RULING: * 
 
Defendant’s motion for reconsideration of discovery sanctions is denied. The motion has not 
been served, is untimely pursuant to CCP section 1008, and includes no new or different facts, 
circumstances or law. The fact that defendant may have moved is irrelevant given that his P.O 
Box and address with the court remains unchanged. Finally, defendant has still not complied 
with his discovery obligations. 

  

 6.  TIME:  9:00   CASE#: MSC17-01361 
CASE NAME: STRASSER VS. NIEDERMEYER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MICHAEL J. NIEDERMEYER, PATRICIA NIEDERMEYER 
* TENTATIVE RULING: * 
 
 Defendant Michael J. Niedermeyer and Patricia A. Niedermeyer as Trustees of The 
Niedermeyer Revocable Trust motion for Summary Adjudication of the Second, Third, and 
Fourth Causes of Action is denied.  
 
 Defendants bring this motion for summary adjudication of the Second (Quiet Title), Third 
(Declaratory Relief), and Fourth (TRO or Injunctive Relief) Causes of Action.  Pursuant to CCP § 
437c(f) and (o), Defendants move for summary adjudication on the ground each cause of action 
lack merits because the Strassers cannot establish one or more elements of the right to a 
prescriptive or equitable easement over the dispute triangle.  Defendants have not established 
they are entitled to summary adjudication of these causes of action as a matter of law. 
 
  “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) “The party moving for summary judgment 
bears an initial burden of production to make a prima facie showing of the nonexistence of any 
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triable issue of material fact; if he carries his burden of production, he causes a shift, and the 
opposing party is then subjected to a burden of production of his own to make a prima facie 
showing of the existence of a triable issue of material fact.” (Ibid.)   
 
 “A defendant bears the burden of persuasion that "one or more elements of" the "cause 
of action" in question "cannot be established," or that "there is a complete defense" thereto. (Id., 
§ 437c, subd. (o)(2).) A motion for summary adjudication may be granted only if "it completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty." 
(C.C.P. 437c(f)(1). (See Lilienthal & Fowler v. Superior Court (1993) 12 C.A.4th 1848, 1853.)   
 
 
Background 
 Plaintiffs Strassers are the trustees of the Jurgen and Madeline Strasser Family Trust, 
which holds fee title to real property located at 3312 Las Huertas Road in Lafayette.  The 
Strassers owned the property since 1983.  Defendants Michael and Patricia Niedermeyer, 
husband and wife, took title to the adjacent property, located at 3310 Las Huertas Road in 1997.  
Prior to the Niedermeyers’ ownership, Dr. and Mrs. Michael Malone owned and lived at the 
property from 1983 to 1997.   
 
 The Strassers’ property is a flag lot, accessible by a 180-foot driveway from the public 
street, Las Huertas Road.  The Niedermeyers own an appurtenant easement for access and 
utilities over the Strassers’ driveway for approximately 165 to access their property from Las 
Huertas Road. (Grant Deeds, Exhs. A and B attached to Niedermeyers’ Cross-Complaint.)  The 
Strassers’ and Niedermeyers’ properties share two property lines.  The Niedermeyers’ eastern 
and southern boundaries are the Strassers’ western and northern boundaries.  (RJN, Exh. A at 
Exh F.) 
 
   Plaintiffs allege a prescriptive easement over a small triangle-shaped portion of the 
Niedermeyers’ property. The portion of property is described as the southeasterly triangle lying 
south of the existing fence line.  There is no recorded easement for this triangle.  The 
Niedermeyers constructed a 44 inch high fence in July 2017 to block off the disputed triangle. In 
August 2018, after this lawsuit was filed, Defendants installed a 6-foot high fence completely 
blocking access to the triangle. 
 
  Plaintiffs filed this action alleging four cause of action: (1) trespass (encroaching fence); 
(2) quiet title (prescriptive easement to dispute triangle); (3) declaratory relief (disputed triangle); 
and (4) temporary restraining order/injunctive relief (enjoin any further actions to impede use of 
easement).   
 
 
Second Cause of Action (Quiet Title) 
 
 Plaintiffs seek to quiet title against all adverse claims to the easement over the southeast 
corner of the Niedermeyer Property, lying south of the existing fence line, commonly referred to 
as the “triangle” or “disputed triangle” by the parties.  “‘An easement involves primarily the 
privilege of doing a certain act on, or to the detriment of, another's property.’[Citation.] An 
easement gives a nonpossessory and restricted right to a specific use or activity upon 
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another's property, which right must be less than the right of ownership.” (Mehdizadeh v. Mincer 
(1996) 46 Cal.App.4th 1296, 1306.)    
 
 Here, Plaintiffs’ title and right to this prescriptive and/or equitable easement is based on 
Plaintiffs’ continuous actual, open, notorious, hostile and adverse use of the easement for the 
past 30 years.  Defendants move for summary adjudication on the ground the Strassers cannot 
establish one or more elements of the prescriptive easement and Plaintiffs seek exclusive use of 
Niedermeyers’ property.   
 
 a. Defendants Have Not Established, As a Matter of Law, the Alleged Easement   
Constitutes an Impermissible Exclusive Use  
 
 Defendants argue the Court should deny the Strassers a prescriptive easement because 
the Strassers seek an impermissible exclusive use of the property.  The Strassers assert their 
easement is for visual clearance, ingress and egress, and other uses related to clearing, 
maintaining, and landscaping.  According to Defendants, the Strassers’ easement claim seeks 
to fully control the Niedermeyers’ land by controlling the landscaping of the triangle and 
permanently maintaining an encroaching pillar and asphalt.  Plaintiffs seek to exclude the 
Niedermeyers from any use of the triangle area including “planting or erecting anything to alter 
the easement.”  (RJN, Exh 1, at 10:11-16.)  
 
 Defendants argues California law does not permit exclusive prescriptive easements that 
preclude the owner from any use of the property. (See Silacci v. Abramson (1996) 45 
Cal.App.4th 558, 564.)  Defendants assert the Strassers’ “kitchen sink” easement claim seeks to 
cop-opt the Niedermeyers’ property for landscaping and general use.  “Where an incorporeal 
interest in the use of land becomes so comprehensive as to supply the equivalent of ownership, 
and conveys an unlimited use of real property, it constitutes an estate, not an easement.”  
(Mehdizadeh v. Mincer (1996) 46 Cal.App.4th 1296, 1306.)   
 
 Plaintiffs, on the other hand, argue the easement sought does not preclude the 
Niedermeyers from access or use of the disputed triangle. The scope of the prescriptive 
easement is to maintain the status quo for the past thirty years.  That is, to keep the northern 
portion of the disputed triangle open and to allow reasonable vegetation and plantings.  To 
maintain the inlaid bricks, asphalt and adjacent compacted dirt area on the southern portion of 
the triangle. Plaintiffs argue the small portion of the brick pillar in the northern portion of the 
disputed triangle poses no interference with the Niedermeyers’ ability to access and use the 
triangle.     
 
 Defendants are correct as to the law:  “‘The notion of an exclusive prescriptive 
easement, which as a practical matter completely prohibits the true owner from using his land, 
has no application to a simple backyard dispute. . . . An easement, after all, is merely the right to 
use the land of another for a specific purpose--most often, the right to cross the land of another. 
An easement acquired by prescription is one acquired by adverse use for a certain period. An 
easement, however, is not an ownership interest, and certainly does not amount to a fee simple 
estate.’ [Citation.]” (Mehdizadeh v. Mincer (1996) 46 Cal.App.4th 1296, 1307.)  "The owner of 
the dominant tenement must use his or her easements and rights in such a way as to impose as 
slight a burden as possible on the servient tenement." (Scruby v. Vintage Grapevine, Inc. (1995) 
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37 Cal. App. 4th 697, 702.  “‘[T]he owner of the servient tenement may make any use of the 
land that does not interfere unreasonably with the easement.' [Citation.]” (Mehdizadeh v. Mincer 
(1996) 46 Cal.App.4th 1296, 1307-1308.)     
  
 However, the Defendants have not produced evidence demonstrating the easement 
sought by the Strassers’ is tantamount to an exclusive use easement, denying Defendants the 
use of their property. The character of use determines an easement's scope. (Pipkin v. Der 
Torosian (1973) 35 Cal.App.3d 722, 726.)  Civil Code section 806 provides in relevant part: “The 
extent of a servitude is determined by . . . the nature of the enjoyment by which it was acquired.”  
“In O'Banion v. Borba (1948) 32 Cal.2d 145, 155, the Supreme Court stated the established 
principle: ". . . the rights thus acquired are limited to the uses which were made of the 
easements during the prescriptive period. [Citations.] Therefore, no different or greater use can 
be made of the easements without defendants' consent.”  (Pipkin v. Der Torosian (1973) 35 
Cal.App.3d 722, 726.)   
  
 Here, the historical use by the Strassers was not such that Defendants were denied 
access or use of the property.  In fact, Mr. Strasser declares the disputed triangle was never an 
issue until Plaintiffs objected to Defendants encroaching fence.  (Jurgen Strasser Decl., ¶4.)    
  
 
 b. Elements of the Prescriptive Easement  
  
 Secondly, Defendants moves for summary adjudication on the ground the Strassers 
cannot establish the elements of a prescriptive easement. The Strassers’ claimed use of the 
triangle does not meet the elements necessary to claim a prescriptive easement. Prior to 1997, 
the triangle did not conceptually exist because the Malones, prior owners of the Niedermeyer 
Property, never fenced the southern property line maintaining an open backyard.  There is no 
writing documenting the grant of an easement from the Malones to the Strassers for the triangle.  
   
 “To establish the elements of a prescriptive easement, the claimant must prove use of 
the property, for the statutory period of five years, which use has been (1) open and notorious; 
(2) continuous and uninterrupted; (3) hostile to the true owner; and (4) under claim of right.” 
(Mehdizadeh v. Mincer (1996) 46 Cal.App.4th 1296, 1305.)  “The burden of proof as to each and 
all of the requisite elements to create a prescriptive easement is upon the one asserting the 
claim. [Citations.]…  [The] existence or nonexistence of each of the requisite elements to create 
a prescriptive easement is a question of fact for the court or jury.”  (Twin Peaks Land Co. v. 
Briggs (1982) 130 Cal.App.3d 587, 593, internal quotations omitted.)    
 
 “[A]n essential element necessary to the establishment of a prescriptive easement is 
visible, open and notorious use sufficient to impart actual or constructive notice of the use to the 
owner of the servient tenement.” (Connolly v. McDermott (1984) 162 Cal.App.3d 973, 977.)   “As 
one California Court of Appeal colorfully wrote, an adverse user ‘must unfurl his flag on the land, 
and keep it flying, so that the owner may see, if he will, that an enemy has invaded his domains, 
and planted the standard of conquest.’  To continue the metaphor, that the owner nonetheless 
fails to look in the direction of the flag, or is not in the area to observe it, will not undermine its 
effect. [Citation.]”   (Nielsen v. Gibson (2009) 178 Cal.App.4th 318, 327.)   
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 Here, Defendants argue the Strassers cannot establish such facts demonstrating the use 
was “open and notorious” for five years and the Strassers cannot establish their claimed use of 
a small paved portion of the southern part of the triangle for ingress and egress was open and 
notorious.  Defendants argued the Strassers owned a 15-foot wide, 180-foot long driveway that 
provided complete access to and from their property. (UMF No. 15.)  There is no indication the 
Strassers used the unpaved portion of the triangle, like treads in the dirt, or trampled plants, to 
indicate ingress and egress on the triangle.  The Strassers concedes they used their own 
driveway to access their property from Las Huertas Road.  (UMF 32.)  In fact, a stone pine tree 
was located in the triangle from 1983 to 2003 that took up most of the physical space of the 
triangle. (UMF 42.)  Moreover, the Niedermeyers argue they only became aware that the small 
portion of the paved triangle was their property in 2014 when a survey was done.  Any driving 
on this portion was not open and notorious to the Niedermeyers prior to this time.    
 
 The Plaintiffs presented evidence that when entering and exiting their driveway for 35 
years, the Strassers, their guest, and invitees drove over the southern portion of the triangle 
because the driver has to make a sharp left from driveway onto the driveway pad.  (Plaintiffs’ 
dispute of UMF No. 32, 3436, 38.)  Plaintiffs have submitted to raise a triable issue of material 
fact as to whether their use of the triangle was open and notorious for the required years for a 
prescriptive easement.  
 
  As to the claim for a prescriptive easement for “visual clearance,” the Niedermeyers 
claim they find no case in support of a prescriptive easement for visual clearance on private 
property for the exclusive personal benefit of the neighboring homeowner.  As a general rule, 
landowner has no natural right to air, light or an unobstructed view and the law is reluctant to 
imply such a right.”  (Pacifica Homeowners’ Assn. v. Wesley Palms Retirement Community 
(1986) 178 Cal.App.3d 1147, 1152.)  Such a right may be created by private parties through the 
granting of an easement. (Ibid.) There is no recorded easement or other applicable covenant to 
visual clearance between the Strassers and Niedermeyers or their predecessors.  (UMF No. 4.) 
The Niedermeyers claim they had no notice that the Strassers claimed a need for “visual 
clearance” until February 2015.  (UMF No. 43.)  Here, the stone pine tree obstructed views 
through the triangle from 1983 to 2003.  (UMF Nos. 17, 41-43.)  The tree did not affect the 
Strassers’ ability to drive on their driveway during that period.  Plaintiffs assert they are not 
seeking an easement for visual clearance.  The Strassers were simply explaining to the court 
why they used the disputed triangle.   
 
 Additionally, the Niedermeyers argue the Strassers’ use of the triangle has not been 
continuous and uninterrupted.  The Niedermeyers have made numerous physical interferences 
with the Strassers purported uses of the triangle.  (UMF NO. 19, 21-24.)  Defendants argue the 
Niedermeyers’ physical interference defeats the claims of continuous and exclusive use.  (Myers 
v. Berven (1913) 166 Cal. 484, 488.)   Plaintiffs maintain the Niedermeyers planted a small tree 
after Plaintiffs complained of the encroaching fence. 
    
 “The elements necessary to establish a prescriptive easement ‘are designed to insure 
that the owner of the real property which is being encroached upon has actual or constructive 
notice of the adverse use and to provide sufficient time to take necessary action to prevent that 
adverse use from ripening into a prescriptive easement.’ [Citation.]” (Brewer v. Murphy (2008) 
161 Cal.App.4th 928, 938-939.)  Plaintiffs have presented facts demonstrating use of the 
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triangle sufficient to raise a question of fact as to whether Defendants were put on such notice. 
Defendants have not demonstrated, as a matter of law, that Plaintiffs are precluded from 
establishing the elements of the prescriptive easement.    
 
 
Equitable Easement 
 
 “Through the doctrine of “balancing conveniences” or “relative hardship,” the trial court 
may create an easement by refusing to enjoin an encroachment or nuisance.” (Linthicum v. 
Butterfield (2009) 175 Cal.App.4th 259, 265.)  Defendants argue the Strassers failed to establish 
an equitable easement because they do no plead a single element necessary to an equitable 
easement.  There are no triable issues of material fact raised by the pleadings therefore there 
are no facts in support of an equitable easement.   The Strassers will not suffer hardship if 
forced to remove the pillar, bricks, or lighting from the triangle, conduct landscaping on their own 
property, or drive on their own 15-foot wide driveway.  (UMF No.44.)   
 
 At issue here are two encroachments discovered by Niedermeyers on or about August 
2014.  First, a small amount of Plaintiffs’ asphalt that’s part of the driveway encroaches on the 
triangle. Plaintiffs allege they have driven their vehicles along and over a portion of the 
southeasterly triangle as an additional area of passage to the Strasser Property.  The 
Niedermeyers argue this is a manufactured problem.  The Strassers’ would have a full 15-feet of 
pavement on their own property if they did not maintain a 2-foot planter the entire 180-foot 
length of the driveway. (UMF 33, 35.) The Strasser could install on their property a driveway 
mirror to eliminate any purported blind spots. Therefore, there is no hardship. 
 
 As to the second encroachment, prior to the Niedermeyers’ ownership of their property, 
Plaintiffs erected a brick pillar located alongside the Strasser driveway is constructed mostly on 
the Niedermeyer’s property.   Defendants argue there is no hardship in removing the pillar, 
which is personal property, not a permanent installation.  The potential cost to remove the bricks 
and lights is de minimis. The Strassers do no plead not have they produced evidence of 
hardship in regards to moving the pillar.    
 

 For a trial court to exercise its discretion to … grant an equitable 
easement, ‘three factors must be present. First, the [encroacher] must be 
innocent. That is, his or her encroachment must not be willful or negligent. The 
court should consider the parties’ conduct to determine who is responsible for the 
dispute. Second, unless the rights of the public would be harmed, the court 
should [stop the encroachment] if the [burdened landowner] ‘will suffer 
irreparable injury … regardless of the injury to [the encroacher].’ Third, the 
hardship to the [encroacher] from [ordering removal of the encroachment] ‘must 
be greatly disproportionate to the hardship caused plaintiff by the continuance of 
the encroachment and this fact must clearly appear in the evidence and must be 
proved by the defendant.’ [Citation.] ‘Unless all three prerequisites are 
established, a court lacks the discretion to grant an equitable easement.’ 
[Citation.] 

 (Hansen v. Sandridge Partners, L.P. (2018) 22 Cal.App.5th 1020, 1027-1028.)     
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 Here, Defendants argues they are entitled to summary adjudication because the 
Strassers’ trespass was not innocent. “[T]he trespass must be the result of ‘inadvertence and 
mistake.’”(Christensen v. Tucker (1952) 114 Cal.App.2d 554, 564.)  Here, the facts show the 
Strassers knew the location of the shared property line and the corner marker, but they 
knowingly constructed the wrought iron fencing and pillar in such a way as to cross over on to 
the Niedermeyers’ property.  (UMF Nos. 11-13.)    
  
 Plaintiffs argues there is a question of fact as to whether the trespass by the construction 
of the pillar was innocent. The pillar was constructed over 30 years ago, from its inception, in 
clear view and with the knowledge and consent of the previous owners, the Malones. (J. 
Strasser Depo. 33:4:34-2; Response to UMF Nos. 10, 13.)   
 
  
Third Cause of Action (Declaratory Relief)    
 
 Plaintiffs allege a dispute has arisen between Plaintiffs and Defendants as to their 
respective rights and claims to title and interest in the southeasterly triangle of the Niedermeyers 
Property lying south of the existing fence line. Defendants move for summary adjudication of 
this cause of action on the ground the claim for declaratory relief is wholly duplicative of the 
quiet title action.  The Strassers failed to establish their right to quiet title to an easement over 
the triangle. Thus, the Strassers cannot establish a right to declaratory relief because they 
cannot establish all of the elements of the quiet title cause of action. 
 
 Defendants’ motion for summary adjudication of the Third Cause of Action for summary 
adjudication is denied.  Defendants’ motion is dependent on the court’s finding that Plaintiffs 
cannot establish their claim for an easement over the disputed triangle. The court has 
determined that triable issue of material fact exist as to the existence of Plaintiffs’ easement.      
 
 
Fourth Cause of Action  (Temporary Restraining Order or Injunctive Relief)  
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
 Plaintiffs alleges they were suffer irreparable harm if Defendants completely block or 
further obstruct the easement by the building of a fence and planting of an oak tree and 
shrubbery in the triangle. Plaintiffs seek a TRO to enjoin Defendants from taking any further 
action to impede use of the easement.   
 
 Defendants move for summary adjudication on the ground Plaintiffs cannot establish 
every element of a cause of action for a permanent injunction.  To properly plead facts for 
injunctive relief, the complaint must plead (1) the elements of a cause of action involving the 
wrongful act sought to be enjoined and (2) ‘[t]he grounds for equitable relief of this kind, i.e., a 
showing of inadequacy of the remedy at law.’ [Citation.]”  (Salazar v. Matejcek (2016) 245 
Cal.App.4th 634, 647.)  “‘A permanent injunction is a determination on the merits that a plaintiff 
has prevailed on a cause of action for tort or other wrongful act against a defendant and that 
equitable relief is appropriate.…’ [Citation.]” (Ibid.)  Plaintiffs cannot establish the Defendants 
committed a wrongful action using their own property.   
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 Defendants argue the Plaintiffs can only obtain injunctive relief if the court awarded an 
easement.  The determination of whether the Plaintiffs are entitled to an easement has yet to be 
determined.  At this time, Defendants’ motion is denied.   
 
  
Defendants’ Request for Judicial Notice 
 Defendants request the court to take judicial notice of the following: 
Exhibit A—First Amended Complaint 
Exhibit B—Verified Answer of Cross-Defendants  
Exhibit C—Verified Cross-Complaint of the Niedermeyers. 
 The unopposed motion is granted.  The court takes judicial notice of the existence of 
these document, but not the truth of matters asserted therein. 
 
Plaintiffs’ Request for Judicial Notice 
 Plaintiffs request the court to take judicial notice of the following: 
Exhibit 1:  Supplemental Amended Verified Answer of Cross-Defendants Jurgen Strasser and 
Madeline Strasser 
Exhibit 2:  Fire Code Ordinance 
 The court takes judicial notice of the existence of Exhibit 1.  The court takes judicial 
notice of the Fire Code Ordinance. 
 
Defendants’ Request for Judicial Notice 
 The court reserves ruling on this request as Plaintiffs have not had an opportunity to 
respond. 
 
Defendants’ Objection to Jurgen H. Strasser Declaration 

1. Objection 1—Sustained in part.  Sustained as to the improper legal conclusions. 
2. Objection 2—Sustained as to legal conclusion, “wrongfully encroaches” 
3. Objection 3—Overruled  
4. Objection 4—Overruled 
5. Objection 5—Overruled.  Failed to specify which testimony is contradicted. 
6. Objection 6—Overruled. 
7. Objection 7—Overruled. 
8. Objection 8—Overruled. 
9. Objection 9—Overruled. 
10. Objection 10—Sustained.  Improper opinion. 
11. Objection 11—Overruled. 
12. Objection 12—Sustained. Speculation. 
13. Objection13—Sustained.  Improper opinion, speculation. 
14. Objection 14—Sustained in part.  Sustained as to the conclusion that it violated the 

Ordinance. 
15. Objection 15—Sustained.  Improper opinion. 
16. Objection 16—Sustained. Improper opinion. 
17. Objection17—Sustained.  Speculative, legal conclusion. 

 
Defendants Objections to Declaration of Joseph Hughes  
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1.  Objections 1-2; 7-10—Overruled.  “‘Admissibility at trial is not necessarily the same as 
admissibility at a summary judgment proceeding. For example, a declaration is not admissible at 
trial, but is expressly made admissible by section 437c in a summary judgment proceeding. So 
too, evidence made inadmissible at trial by reason of the express procedural bar [of the 
disclosure statutes] does not necessarily make the evidence inadmissible in a summary 
judgment proceeding.” (Kennedy, at p. 582.)”  (Perry v. Bakewell Hawthorne, LLC (2017) 2 
Cal.5th 536, 540.) 
 
3.  Objection 3—Overruled. 
4.  Objection 4—Overruled.  
5.  Objection 5—Overruled  
6.  Objection 6—Overruled.  
 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01607 
CASE NAME: LAY VS. SHEMIRANI 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY SIAMAK SHEMIRANI 
* TENTATIVE RULING: * 
 

Before the Court is a motion to set aside default (the “Motion”) filed by Defendant Siamak 
Shemirani (“Defendant” or “Shemirani”). Shemirani moves pursuant to Code of Procedure 
(“CCP”) § 473(b) to set aside the default entered on May 14, 2018. 

Counsel for Defendant brings this motion on the grounds that the default taken against 
Defendant was due to extrinsic fraud, attorney mistake, and excusable neglect. For the following 
reasons, the motion is granted. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several facts. This Request is unopposed. However, whether 
Defendants Siamak Shemirani or Hasan Redzic had valid contractors’ licenses or whether 
Caspian Enterprise, Inc. has ever been licensed in California is not susceptible to judicial notice. 
The request is denied. 

Evidentiary Objections 

Plaintiff’s objections to the attorney declaration of Daniel Beaver are overruled. 

Analysis 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the opposing party 
will not suffer prejudice. The law strongly favors trial and disposition on the merits. “‘Unless 
inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” Minick v. City of 
Petaluma (2016) 3 Cal.App.5th 15, 24 (quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 
235). However, while section 473 authorizes a court to relieve a party from default suffered 
through inadvertence, surprise, excusable neglect or mistake, “these words are not 
meaningless, and the party requesting such relief must affirmatively show that the situation is 
one which clearly falls within such category.” Estate of Wolper (1956) 146 Cal.App.2d 249, 251. 
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“[A] party who seeks relief under [section 473] must make a showing that due to some mistake, 
either of fact or of law, of himself or of his counsel, or through some inadvertence, surprise or 
neglect which may properly be considered excusable, the judgment or order from which he 
seeks relief should be reversed. In other words, a burden is imposed upon the party seeking 
relief to show why he is entitled to it, and the assumption of this burden necessarily requires the 
production of evidence. [Citations.]” Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-24 
(quoting Hewins v. Walbeck (1943) 60 Cal.App.2d 603, 609-610). In a motion under section 473 
the initial burden is on the moving party to prove excusable neglect by a “preponderance of the 
evidence.” Id at 624, quoting Price v. Hibbs (1964) 225 Cal.App.2d 209, 215. 

The Court notes at the outset that the six-month period to set aside a default provided for in 
CCP § 473(b) starts to run on the date of the default and not the judgment taken thereafter. 
Rutan v. Summit Sports, Inc. (1985) 173 Cal.App.3d 965, 970; Weiss v. Blumencranc (1976) 61 
Cal.App.3d 536, 541. Therefore, to be timely, a motion to set aside the default in this case 
needed to be filed within six months of December 19, 2017, or June 19, 2018. It was not. 

Notwithstanding the untimeliness of the motion, the Court has reviewed the declarations of Mr. 
Beaver and Mr. Shemirani and found that Defendant has met his burden to prove excusable 
neglect. Defendant has also provided evidence of attorney mistake. Mr. Shemirani’s testimony 
illustrates that he participated in the litigation notwithstanding the default, believing that his 
cooperation with Plaintiff was sufficient to comply with his responsibilities in the litigation. Shortly 
after receipt of a Request for Entry of Default, Mr. Shemirani retained counsel (Mr. Beaver). Mr. 
Beaver testified as to his failure to give full attention to this case after he was retained by Mr. 
Shemirani. Mr. Shemirani then retained David M. Sternberg, whose office brought this motion 
shortly thereafter. Furthermore, Defendant has indicated his preparedness to proceed on the 
merits, having included a copy of his proposed answer with his motion. 

In its discretion, the Court grants the motion to set aside default and default judgment.  

Defendant is directed to file his answer within 10 days of the hearing date. A case management 
conference is set for April 25, 2019. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
HEARING ON MOTION TO SEAL LIMITED PORTIONS OF EXHIBITS 3,9, AND 10 
FILED BY CANADIAN SOLAR (USA) INC. 
* TENTATIVE RULING: * 
 
Granted. 
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 9.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CYPRESS CREEK EPC, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to February 13, 2019, at 9:00 a.m., in Department 21. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
SPECIAL SET HEARING ON: FURTHER CMC TO SET A MEDIATION TIMELINE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to February 13, 2019, 
at 9:00 a.m., in Department 21. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02207 
CASE NAME: DIMITRIJEVIC  VS.  EKE MOTORSPORTS 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY EKE MOTORSPORTS, INC. 
* TENTATIVE RULING: * 
 
Duplicate entry. See line 12 for ruling.  

  

12.  TIME:  9:00   CASE#: MSC17-02207 
CASE NAME: DIMITRIJEVIC VS. EKE MOTORSPORTS 
HEARING ON MOTION TO VACATE & SET ASIDE JUDGMENT & ORDER FOR ATTY. FEES 
FILED BY EKE MOTORSPORTS, INC.  
* TENTATIVE RULING: * 
 

Defendant Eke Motorsports, Inc.’s motion to vacate and set aside judgment and order for 

attorney’s fees is denied.  

Despite the name of Defendant’s motion, this is a motion to set aside a default brought 

under Code of Civil Procedure §473(b). That section requires that any such request be “be 

made within a reasonable time, in no case exceeding six months, after the judgment, dismissal, 

order, or proceeding was taken.” (Code of Civil Procedure §473(b).)  
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Courts are clear that the deadline to seek to set aside a default is six months from the 

entry of the default. “The six-month time limit for granting statutory relief is jurisdictional and the 

court may not consider a motion for relief made after that period has elapsed. [Citation.] The six-

month period runs from entry of default, not entry of judgment. [Citation.]” (Manson, Iver & York 

v. Black (2009) 176 Cal.App.4th 36, 42; see also, Title Ins. & Trust Co. v. King Land & Improv. 

Co. (1912) 162 Cal. 44, 45-46; Weiss v. Blumencranc (1976) 61 Cal.App.3d 536, 541.)   

In this case, Defendant’s default was entered on March 27, 2018 and the six month 

deadline expired in September 2018. Defendant did not seek to set aside the default until 

November 15, 2018 when it filed an ex parte application. Defendant then filed this motion on 

December 3, 2018. Using either date, Defendant’s motion is past the 6 month time limit required 

under section 473(b) and is therefore untimely.  

Defendant argues that its motion is not untimely because Plaintiff did not take any action 

on the default until he filed a motion for a default judgment on June 11, 2018. This argument 

fails. Defendant cites to Save Our Forest & Ranchlands v. County of San Diego (1996) 50 

Cal.App.4th 1757, 1770. There the court stated that “the courts have consistently found that 

action against a party which may be relieved under the statute occurs, and the six-month period 

in which a trial court is empowered to act commences to run, when a procedural time limit is 

raised as an objection by an adversary or is in some manner enforced by the trial court. 

[Citations.]” (Ibid.) Save Our Forest is distinguishable because the court was addressing the 

time limit for bringing a 473(b) when the deadline to file a motion for attorney fees had past. 

(Save Our Forest, supra, 50 Cal.App.4th at 1761.) Lee v. Wells Fargo Bank (2001) 88 

Cal.App.4th 1187 discussed this rule and cited several cases that have applied it. Those cases 

did not involve setting aside a default, but other missed procedural deadlines similar to the one 

in Save Our Forest. (Lee, supra, 88 Cal.App.4th at 1192-95.) 

The Court further notes that the minutes contradict the Defendant’s assertion that he did 

not know the significance of the default until October 2018. The minutes reflect that the issue of 

the default was discussed at each Case Management Conference (4 in total) and Defendant 

was repeatedly advised that he needed to move to set aside the default. 

  

13.  TIME:  9:00   CASE#: MSC18-00885 
CASE NAME: TRUJILLO VS. PLANNED PARENTHOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DAWN WEINSTEIN NP, et al. 
* TENTATIVE RULING: * 
 
Due to Peremptory Challenge filed 12/26/18 this case is reassigned for all purposes to the 
Honorable Charles S. Treat, Dept. 12. This hearing is continued to 1/11/19 at 9:00 a.m. in 
Dept. 12.  
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14.  TIME:  9:00   CASE#: MSC18-01015 
CASE NAME: APODACA VS. COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer to plaintiff’s complaint is sustained without leave to amend. 
The complaint fails to allege facts sufficient to state a cause of action given Government Code 
section 844.6. Accordingly, the complaint is dismissed with prejudice. 

  

15.  TIME:  9:00   CASE#: MSC18-01057 
CASE NAME: EAST & WEST VS. SAHARA AFGHANI 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SAHARA AFGHAI GOURMET 
FOODS, INC.  /  FILED BY EAST & WEST GOURMET FOOD, INC. 
* TENTATIVE RULING: * 
 
The demurrer is continued pursuant to stipulation to February 20, 2019. 

  

16.  TIME:  9:00   CASE#: MSC18-01121 
CASE NAME: BRENNAN VS. BRENNAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY DAVID BRENNAN 
* TENTATIVE RULING: * 
 
Defendants’ motion for judgment on the pleadings is denied.  All requests for judicial notice are 
unopposed and granted.  
 

I. Background 
 
Plaintiff David Brennan seeks to take title to 21 Canyon Oak Place in Danville.  He moves for 
judgment on the pleadings as against defendants, his parents Daniel and Kathleen Brennan.  
(The Brennans will be referred to individually by their first names to avoid confusion.)   
 
David alleges that he took over the mortgage payments and other carrying costs for the property 
beginning in 2010, and he and his parents intended that he take title.  But due to a series of 
recording errors, this never occurred.  In a 2011 deed, David erroneously transferred his 50% 
interest in the property to his parents, instead of the other way around.  A 2015 deed corrected 
this, purporting to make David the 100% owner of the property.  But then, in 2017 and as part of 
a refinance, David transferred the property to himself and to his parents all as joint tenants.  In 
his moving papers, David states that – for reasons he does not understand – the lenders 
required this as a condition of the refinance, though only David was obligated on the loan.  
(MPA in Support of Motion, p. 3:2-11.)   
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Defendants do not deny that they intended to transfer sole legal title to David.  But they claim an 
equitable interest in the property, the amount of which requires expert testimony, based on the 
20 years they made financial contributions to the property.  
 

II. Motion for Judgment on the Pleadings 
 
A plaintiff may move for judgment on the pleadings on the basis that the complaint states facts 
sufficient to constitute a cause of action against the defendant and the answer does not state 
facts sufficient to constitute a defense.  (Code Civ. Proc. § 438, subd. (c).)   David argues that 
because defendants admit that they did not intend to retain an interest in the property, judgment 
on the pleadings is proper.  (See Verified Answer, ¶ 14 [admitting David erroneously transferred 
his interest in the property by reversing “Grantor” and “Grantee” in 2015 deed and all parties 
intended plaintiff to be sole owner]; ¶ 19 [defendants have not contributed to maintenance and 
carrying costs of the property since 2011 and intended David to be sole owner]; and ¶ 23 
[defendants admit having “no right, title, estate, lien or interest whatsoever” in the property].)   
 
True, defendants’ arguments in opposition are problematic given their verified answer.  For 
example, they contend that they do not know why David put them back on title in 2017, that 
David must show he did not intend to do so, and so they are entitled to discovery in order to 
“vet” this mistake.  But their answer admits to every single material allegation of the first cause 
of action seeking reformation of the deed, including their intent to transfer title to David by no 
later than 2015.  (See Answer, ¶¶ 18-20.)  Similarly, they argue that they have an equitable 
interest in the property for the amounts they spent over 20 years of ownership.  Though close, 
this is not technically a direct contradiction of their answer, in which they deny having any lien 
on the property.  An equitable lien would not exist yet; as a court may order it as a remedy in the 
interest of justice or to prevent an unjust enrichment.  (Haskel Engineering & Supply Co. v. 
Hartford Acc. & Indem. Co. (1978) 78 Cal.App.3d 371, 376.)  But it hardly seems David would 
be “unjustly enriched” by obtaining title to property everybody agrees he was supposed to have 
back in 2011, and certainly by 2015.   
 
Nonetheless, an answer disclaiming any legal title or existing lien does not facially bar 
defendants from seeking some equitable interest in the property that might be reduced to a lien 
later.  (See id.)  And whatever the intent was in 2015 or before, in 2017 defendants signed as 
borrowers and were added to title.  (See Kleins’ Request for Judicial Notice, Exh. 4.)   They 
seem unsure why this occurred, though they do not deny the signatures are theirs.  In opposing 
intervention, they contend that the deed of trust is “simply a security document” and not 
evidence that they were co-borrowers.  This might be true if they did not also sign the Note, 
since the deed obligates all borrowers to repay the loan except those that do not also sign the 
Note.  (RJN in Support of Motion to Intervene, Exh. 4, p. 3, ¶ 1; and p. 8, ¶ 13.)  But no party 
provides a copy of the Note, so the Court cannot say either way.  The Court cannot simply 
accept David’s representation that the whole event was one big mistake, even if such a 
statement were under oath.  (Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 999 
[“Presentation of extrinsic evidence is therefore not proper on a motion for judgment on the 
pleadings.”].)  After all, David argues that the lender required title in this form, and no one seems 
to know why.  Nor is the lender a party to this action, even though it apparently demanded title in 
the form David now seeks to change. 
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In sum, questions of fact exist as to why defendants are borrowers on the deed and what if any 
equitable rights flow from that deed or from their contributions.  The pleadings and judicially 
noticeable documents do not show that David is entitled to judgment as a matter of law.  The 
motion is denied. 

  

17.  TIME:  9:00   CASE#: MSC18-01121 
CASE NAME: BRENNAN VS. BRENNAN 
HEARING ON MOTION FOR ORDER GRANTING LEAVE TO INTERVENE & STAY 
FILED BY GREGORY KLEIN, LAURENCE KLEIN 
* TENTATIVE RULING: * 
 
The motion for leave to intervene is denied without prejudice.  All requests for judicial notice 
are unopposed and granted. 
 

I. Background 
 
Daniel and Kathleen Brennan are defendants in this title action, brought by their son David, 
concerning the property at 21 Canyon Oak Place in Danville.  (The Brennans will be referred to 
individually by their first names to avoid confusion.)  Laurence Klein and Gregory Klein were 
both seriously injured in a bicycle accident on October 21, 2017, when Daniel, who was 82 
years old at the time, hit them from behind.  Daniel’s automobile insurance had limits of 
$300,000 per occurrence.  The parties’ counsel discussed obtaining an asset declaration from 
Daniel, including the value of any interest in the property, to assess what amounts he might be 
able to pay over the $300,000 limits.  Daniel provided the declaration on April 16, 2018.  The 
Kleins found it insufficient, especially as to the property interest.  Then, on June 5, 2018, David 
filed this action to secure sole ownership of the property. 
 
Based on this chronology, the Kleins argue that David’s action is a bad-faith attempt to protect 
the property from their claims against his father.  They seek to intervene to protect their potential 
right to recover against Daniel’s interest in the property.  In anticipation of being allowed to 
intervene, they have also opposed David’s motion for judgment on the pleadings. 
 

II. Motion to Intervene 
 
A non-party may intervene if they “claim[] an interest relating to the property or transaction that 
is the subject of the action” and are “so situated that the disposition of the action may impair or 
impede that person’s ability to protect that interest, unless that person’s interest is adequately 
represented by one or more of the existing parties.”  (Code Civ. Proc. § 387, subd. (d)(1)(B).) 
Intervention requires “an interest of a direct and immediate character greater than that 
possessed by a simple creditor ….”  (Olson v. Hopkins (1969) 269 Cal.App.2d 638, 641.)   
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/09/19 

 
 

- 17 - 

Olson reviewed the case law to distinguish those cases where the action would have a direct 
impact on the creditor’s rights from those involving only a conditional creditor interest.  (Id. at 
642-643.)  In cases allowing intervention, “the intervener was in a position where the judgment 
in the action would of itself add to or detract from his rights.”  (Id. at 643.)  But none involved “an 
attempted intervention by a person whose possibility of benefit or harm from the judgment could 
become a reality only if rights and duties not involved in the particular litigation nor in privity with 
it were determined in a separate action.”  (Id.)   That is the Klein’s position exactly: Their benefit 
or harm from a judgment here depends whether a separate action determines that Daniel is 
liable to them in excess of policy limits.  As it stands now, they are potential creditors at best. 
 
Fireman’s Fund v. Gerlach (1976) 56 Cal.App.3d 299, 303, does not alter this conclusion.  
There, Affiliated Vendors sold vending machines to Gerlach, who stored them in a building 
which was covered (along with its contents) under a Fireman’s Fund fire insurance policy.  A fire 
damaged the machines, which had not yet been paid for.  Affiliated Vendors obtained a 
judgment against Gerlach and his company for the unpaid price of the machines, though both 
defendants were judgment-proof.  Gerlach also made a claim to Fireman’s Fund.  But Fireman’s 
Fund sued Gerlach alleging that he started the fire himself.  Gerlach never appeared and his 
default was taken.  Affiliated Vendors sought to intervene as it had no other way of recovering 
any money except if Gerlach defeated Fireman’s Fund’s claim.  The Court of Appeal held that it 
should be permitted to intervene because, given the posture of the dispute, its interest was more 
than consequential.  Gerlach’s decision not to contest the case “must reasonably be deemed 
bad faith in relation to Affiliated Vendors.”  (Id. at 304.)  
 
Unlike Affiliated Vendors, the Kleins have not reduced their claims to a judgment.  Cases 
permitting intervention without a judgment or separate action involve intervenors with far more 
direct interests than the Kleins.  (See, e.g., Shively v. Eureka Tellurium Gold Mining Co. (1900) 
129 Cal. 293, 295 [shareholder of company intervening in suit against company]; Linder v. 
Vogue Invest., Inc. (1966) 239 Cal.App.2d 338, 342 [limited partner may intervene to set aside 
default against partnership and allege that general partner, who defaulted, actually owed the 
debt];  Elms v. Elms (1935) 4 Cal.2d 681, 684-685  [permitting children to intervene in divorce 
action based on equitable interest in parents’ real property].)  The Kleins have no interest 
analogous to a limited partner, corporate shareholder, or equitable titleholder. 
 
Moreover, in Fireman’s Fund, Affiliated Vendors was not permitted to intervene simply because 
Gerlach was judgment-proof.  Rather, Gerlach’s default meant no one could challenge the 
insurer’s assertion that he set the fire or could otherwise protect Affiliated Vendors’ right to 
recover as the ultimate owner of the machines.  In contrast, as presently positioned, nothing that 
happens in this case can “add to or detract from” the Klein’s right to recover against Daniel.  
(Olson, supra, 269 Cal.App.2d at 643.)   Also, Daniel and Kathleen represent to the Court that 
they claim an equitable interest in the property which awaits expert quantification.  (Defendants’ 
Opposition to Motion for Judgment on the Pleadings, pp. 1-2.)  At present, the Kleins stand in no 
better position than an average creditor and are likely in a worse position to intervene given that 
they have not yet perfected their claim.   
 
The Kleins’ justiciability argument is unavailing.  A present dispute exists about the parties’ 
relative interests in the property, with plaintiff seeking title in his own name and defendants 
claiming an equitable interest. 
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Finally, the Kleins request that, if this motion is denied, the Court permit limited discovery of the 
parties to verify that this case is not a sham.  But they cite no authority for non-party discovery to 
parties in this context, and the Court is aware of none.  
 
In sum, the Kleins have no more than a consequential interest in the outcome here.  The motion 
to intervene is therefore denied, but without prejudice to renewal upon a showing of changed 
circumstances justifying intervention under Olson and Fireman’s Fund. 

  

18.  TIME:  9:00   CASE#: MSC18-01121 
CASE NAME: BRENNAN VS. BRENNAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The court continues the CMC to February 28, 2019 at 8:30 a.m. 

  

19.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS. GREEN PLANET 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY GREEN PLANET 21, INC., STEPHEN SUTTA, DAVID WILLIAMS 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer to the Third Cause of Action of the First Amended Complaint is 
sustained, without leave to amend.  Plaintiff does not oppose that demurrer.  (See Opposition at 
p. 7, lines 16-21.)  Defendants’ demurrers to the First and Second Causes of Action of the First 
Amended Complaint are sustained, with liberal leave to amend to allege any pertinent factual or 
legal theories other than the one alleged in the current Third Cause of Action.  Any amended 
complaint shall be filed and served on or before the later of (1) March 7, 2019; or (2) fifteen days 
after completion of the depositions of defendants Sutta and Williams and the production of any 
nonprivileged and nonprotected documents noticed for production at those depositions.  (See 
Opposition at p. 3, lines 1-6.)   
 
 In the event of another demurrer, plaintiff’s counsel shall meet and confer, in person, or 
by telephone, with defendants’ counsel pursuant to CCP § 430.41.   
 
 Defendants argue in their Reply Brief that plaintiff should not be granted leave to amend.  
However, this is the first version of the complaint that the court has ruled on.  Further, the court 
is required to overrule a demurrer where the facts state a claim on any legal theory.  (Larson v. 
UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  In essence, plaintiff claims he 
has an ownership interest in GP21, but that defendants fail to acknowledge it, give him the stock 
certificates that evidence his ownership, or properly value it.  Exhibit 2 to the FAC states 
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unequivocally that plaintiff was made a shareholder in GP21 in 2014.  Clearly, plaintiff can state 
a claim on some legal theory.  His claim will be clarified after he has conducted some basic 
discovery.  Therefore, the court denies defendants’ request to deny leave to amend. (See 
McDonald v. Superior Court (1986) 180 Cal.App.3d 297, 303-304 (“Unless the complaint shows 
on its face that it is incapable of amendment, denial of leave to amend constitutes an abuse of 
discretion, irrespective of whether leave to amend is requested or not.”)  
 

  

20.  TIME:  9:00   CASE#: MSC18-01525 
CASE NAME: SIMONS VS. ABTAHI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

21.  TIME:  9:00   CASE#: MSC18-01525 
CASE NAME: SIMONS VS. ABTAHI 
HEARING ON DEMURRER TO ABTAHI'S ANSWER 
FILED BY NATHANIEL SIMONS 
* TENTATIVE RULING: * 
 
Plaintiff’s demurrer to defendant’s answer is sustained in part without leave to amend. Alleged 
affirmative defense numbers 1 (complaint fails to allege adequate facts), 17 (plaintiff did not 
reasonably rely), and 23 (defendant did not proximately cause damage) are not truly affirmative 
defenses and are therefore dismissed. Alleged affirmative defenses regarding comparative fault 
and apportionment of responsibility are true affirmative defenses. See, e.g., CACI 405 and 406. 
The court finds the remaining affirmative defenses are sufficiently plead.  

  

22.  TIME:  9:00   CASE#: MSC18-01927 
CASE NAME: BELCHER VS. CSAA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CSAA INSURANCE SERVICES, INC. 
* TENTATIVE RULING: * 
 
Defendant CSAA’s demurrer to the complaint is sustained with 10 days leave to amend. The 
complaint fails to state facts sufficient to plead any cause of action against CSAA and is 
uncertain.  
 
Plaintiff filed a number of documents that did not address the demurrer or any motion pending 
before the court. The documents did include “Plaintiff’s Reply to Notice of Demurrer and 
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Demurrer” which complained about service but did not address the merits of the demurrer. 
Defendant’s proof of service on the demurrer establishes that plaintiff was served with the date 
and time of the demurrer. 

  

23.  TIME:  9:00   CASE#: MSC18-01927 
CASE NAME: BELCHER VS. CSAA 
HEARING ON PLAINTIFF’S OBJECTION TO DEFENDANT’S DEC. RE MEET & CONFER 
FILED 11-15-18 BY ANTHONY D BELCHER) 
* TENTATIVE RULING: * 
 
Plaintiff’s objection to defense counsel’s CCP 430.41(a)(2) declaration is overruled. Plaintiff 
concedes that he granted the defense an extension of time to November 1, 2018 to respond to 
the complaint. Defense counsel filed a request for extension on the day before the response 
was due. Under the Code, the defendant had 30 additional days to respond to the complaint and 
therefore the demurrer, which was filed on November 27, 2018, was timely.    

  

24.  TIME:  9:00   CASE#: MSC18-02515 
CASE NAME: DIAZ VS. AHMADZAI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The Court will sign the orders provided. 

  

25.  TIME:  9:00   CASE#: MSL12-06882 
CASE NAME: MOUNTAIN LION VS. BESSARD 
HEARING ON MOTION TO ENTER JUDGMENT AFTER DEFAULT 
FILED BY MOUNTAIN LION ACQUISITIONS INC. 
* TENTATIVE RULING: * 
 
Unopposed motion to enter judgment after default is granted. Judgement is entered for plaintiff 
in the amount of $2,916.33. 
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26.  TIME:  9:00   CASE#: MSL16-03550 
CASE NAME: DEPARTMENT STORES VS. WALKER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY DEPARTMENT STORES NATIONAL BANK 
* TENTATIVE RULING: * 
 
Unopposed motion to enter judgment pursuant to a stipulated settlement is granted. Judgment 
is entered for plaintiff in the amount of $2,282.00 plus court costs of $60 for a total judgment 
$2,343.00.  
 

  

27.  TIME:  9:00   CASE#: MSL18-02840 
CASE NAME: AMERICAN EXPRESS VS. VITETTA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED & FOR MONETARY SANCTIONS 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Unopposed motion to deem matters admitted and for monetary sanctions in the amount of 
$360.00 is granted. Defendant is ordered to pay the sanctions within 30 days of service of the 
order.  

  

28.  TIME:  9:00   CASE#: MSN17-0045 
CASE NAME: HSU VS. SCHREIBER 
SPECIAL SET HEARING ON: PETITIONER'S STATUS REPORT 
SET BY DIRECTION OF DEPT. 9 
* TENTATIVE RULING: * 
 
The hearing is continued to January 16, 2019 at 9:00 a.m. 

  

29.  TIME:  9:00   CASE#: MSN18-2251 
CASE NAME: MATTER OF JOHN SPRINGMAN 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Petition to transfer Mr. Springman’s payment rights is approved. 

 

 
ADD-ON 
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 30.  TIME:  9:01   CASE#: MSC18-02561 
CASE NAME: STEARNS LENDING VS. KELLEY SWEETIN 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER EX PARTE ORDER FILED 12-21-18 ) 
* TENTATIVE RULING: * 
 
 Plaintiff Stearns Lending, LLC’s (“Stearns”) application for a preliminary injunction is 
denied.  This court granted a TRO on December 21, 2018, commanding Defendant Kelly 
Sweetin (“Sweetin”) not to destroy any of the documents sought or delete, scrub or remove data 
from the computers, etc. sought in the discovery order granted herein.  See Order Shortening 
Time on Order to Show Cause Why a Preliminary Injunction Should Not Issue, and an 
Expedited Discovery Order.  It now determines whether the preliminary injunction should issue.   

BACKGROUND 

 1.   Stearns’ business  

 Plaintiff Stearns asserts that it is a nationwide market leader in the mortgage industry.  It 
does not do business with homeowners seeking mortgage loans; rather, it courts mortgage 
brokers who then deal directly with consumers.  Stearns must cultivate relationships with 
mortgage brokers so that they will utilize Stearns for their mortgage servicing needs.  See 
Declaration of Nick Pabarcus Decl., paragraphs 4, 6.    

 Stearns’ Senior Vice President, Nick Pabarcus, explains that Stearns is highly 
competitive because it identified the “best and most profitable mortgage brokers” from the 
“hundreds of thousands” in the industry.  Stearns invested significant time and money in this 
process of compiling a list of such mortgage brokers.  Stearns refers to it as the Approved 
Broker List.  See Pabarcus Decl., paragraphs 7-9.  Stearns contends that the Approved Broker 
List is “a small subset of the hundreds of thousands of licensed mortgage brokers in the United 
States.”  It includes confidential information about the industry over nearly thirty years since 
Stearns establishment in 1989.  See Pabarcus Decl., paragraphs 9-10.   

 According to Stearns, the Approved Broker List is utilized daily by Stearns’ employees.  
In that regard, Stearns employs Account Executives within its wholesale distribution chain.  
Using Stearns’ confidential broker data, each Account Executive is assigned a roster of 
approved or targeted brokers, is provided confidential data about those brokers, and manages 
Stearns’ relationships with them.  The information about the brokers includes, among other 
things, their identities, how to contact them, the types of loans they generate, and the volume 
and size of loans they generate.  See Pabarcus Decl., paragraph 10. 

 Stearns contends that if this information is obtained by a competitor, it would be 
extremely beneficial to that competitor and harmful to Stearns.  The information would allow the 
competitor to efficiently target Stearns’ best customers based on their production history.  It 
would also allow the competitor to undercut Stearns’ pricing and other incentives to steal those 
customers.  Knowledge of Stearns’ Account Executives assigned to these customers could 
further allow competitors to target Stearns’ top producers.  See Pabarcus Decl., paragraph 11.   
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 Defendant Sweetin denies that the Approved Broker List contained any confidential 
information.  Sweetin explained that the identity of the mortgage brokers with whom she worked 
(and had developed relationship with long before she began working for Stearns) are well-
known in the marketplace.  Mortgage brokers advertise their services publically, put their profiles 
on social media and attend trade shows.  Mortgage brokers are also listed in the Nationwide 
Multistate Licensing System & Registry (“NMLS”) and other public sources.  Mortgage 
information for individual borrowers is also publicly available as are broker rankings and 
profitability data from sources, such as Salesforce.com.  See Declaration of Kelly Sweetin 
(“Sweetin Decl.”), paragraphs 4-7. 

 2. Sweetin’s employment with Stearns 

 Defendant Sweetin worked as a wholesale Account Executive with Stearns from July 1, 
2008 to December 7, 2018.  See Pabarcus Decl., paragraph 13.  Stearns contends that, like 
other Account Executives, Sweetin was assigned a specific list of targets from Stearns’ 
proprietary database.  She was responsible for managing Stearns’ relationship with her 
assigned brokers and for adding to the Stearns’ customer base by engaging with prospective 
brokers identified through Stearns’ mortgage broker targeting efforts.  See Pabarcus Decl., 
paragraphs 10, 13-15.    

 Stearns claims that Sweetin was provided extensive information about these broker 
targets from Stearns.  That information included, among other things, Stearns’ current and 
prospective broker lists and broker information, including pricing information and sales history.  
Stearns maintains that this information is highly confidential and critical to Stearns’ business 
because it allows Stearns to target the most profitable mortgage brokers.  It is not generally 
known to the public, derives economic value because it is not known, and gives Stearns a 
competitive advantage.  See Pabarcus Decl., paragraph 11. 

 Sweetin denies these facts.  She estimated that 90% of her relationships with mortgage 
brokers did not come from Stearns’ Approved Broker List, but were self-generated using public 
sources.  See Sweetin Decl., paragraph 9.  Sweetin had formed relationships with many 
mortgage brokers in her previous employment (of two decades in the wholesale mortgage 
industry).  See Sweetin Decl., paragraph 4.  According to Sweetin, when she began working at 
Stearns, she was compelled to contact all the mortgage brokers she had worked with previously 
and inform them that she was now at Stearns.  See Sweetin Decl., paragraph 11.  

 During the first eight to nine years at Stearns, Sweetin maintains that she created her 
own (self-generated) relationships with mortgage brokers, communicating with them through 
phone calls, text messages on their personal mobile devices, Facebook and LinkedIn.  Stearns 
contends she became personal friends with many.  See Sweetin Decl., paragraphs 9-10.  
Sweetin denies that she was ever provided “any leads or prospective broker lists until mid-to-
late 2017.”  See Sweetin Decl., paragraph 12.   

 Stearns states that Sweetin resigned on December 7, 2018.  Stearns says, Sweetin 
provided no reason for her resignation and “made clear to Stearns that she did not want to be 
contacted.”  December 7, 2018 was her last day of employment with Stearns.  See Pabarcus 
Decl., paragraph 16.  
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 Sweetin denies these facts as well.  She acknowledges that she resigned on December 
7, 2018, but offered two weeks’ notice.  Stearns refused to permit her to continue working and 
instructed her to leave immediately.  See Sweetin Decl., paragraph 13.   

 3. Stearns’ efforts to protect its confidential information 

 Stearns contends that it made “significant efforts to protect its highly valuable 
information.”  See Pabarcus Decl., paragraph 17.  Stearns points to four sources in which 
Sweetin confirmed her confidentiality obligations to Stearns:  (1) Stearns’ Employee Handbook; 
(2) the Stearns’ Code of Business Conduct and Ethics; (3) Stearns’ policies with respect to use 
of Stearns’ computer systems, email, and other technology, and (4) Stearns’ security measures 
to safeguard data stored in its computer networks and systems.  See Pabarcus Decl., 
paragraphs 19-29 and Exhibits A through E 

 4.   Sweetin’s alleged theft of confidential information  

 Upon her departure, Stearns searched Sweetin’s email account and discovered that 
Sweetin had emailed sensitive and confidential files and information to her personal email 
account.   

 Upon her departure, Stearns searched Sweetin’s email account and discovered that 
Sweetin had emailed sensitive and confidential files and information to her personal email 
account.  See Pabarcus Decl., paragraph 32.  These types of audits were apparently routine at 
Stearns when an employee left the company.  See Pabarcus Decl., paragraphs 30, 31.  The 
audit of Sweetin’s personal email account revealed that Sweetin had forward the following 
information to herself:  (1) the Approved Broker List in an email, dated October 22, 2018; (2) the 
Pricing Tier Report, in an email, dated November 21, 2018; (3) the Regional Broker List, in an 
email dated December 1, 2018, and (4) the Southwest Production Report, in an email dated 
December 6, 2018.  See Pabarcus Decl., paragraphs 33-35.   

 Sweetin does not deny that she forwarded these documents to her personal email, but 
she claims that she did not intend to use them (and did not use them) for any competitive 
purpose.  Sweetin did not share them with Home Point, her new employer.  See Sweetin Decl., 
paragraph 19.  Sweetin claims she was permitted by Stearns to use the Approved Broker List to 
mail out Christmas cards to the brokers she worked with.  However, she admits that did not 
send Christmas cards to anyone on the list.  See Sweetin Decl., paragraph 20.  Sweetin states 
that she sent herself the Regional Broker List and the Southwest Product Report to ensure that 
the commissions Stearns owed her were properly calculated.  See Sweetin Decl., paragraph 22.   

 As for the Pricing Tier Report, Sweetin is vague as to why she sent herself this 
document.  Sweetin testified that she believed Stearns’ pricing tiers (what mortgage rate a 
broker can offer a borrower) were “unfair and unethical,” and she reported those concerns to the 
Chief Executive Officer of the company, David Schneider (“Schneider”), Chief Operating Officer, 
James Hecht (“Hecht”), the Regional Vice Presidents, Delfino Aguilar (“Aguilar”) and Yvonne 
Ketchum (“Ketchum”) and the Senior Vice President, Nick Pabarcus.  Her concerns were 
ignored.  See Sweetin Decl., paragraphs 17-18, 21. 

 5. Sweetin’s hostile work environment 
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 Pabarcus was Sweetin’s direct supervisor at Stearns from April 2017 to February 2018.  
See Sweetin Decl., paragraph 15.  Sweetin contends that Pabarcus abused Sweetin on 
numerous occasions, from April 2017 until she resigned in December 2018.  Pabarcus allegedly 
“repeatedly bullied, badgered, and belitted” Sweetin by telling her that she was “stupid, ignorant 
and naïve.”  See Sweetin Decl., paragraph 15.  

 Pabarcus also subjected Sweetin and other Stearns’ employees to sexual misconduct.  
See Sweetin Decl., paragraph 16.  Specifically, on April 14, 2018, Pabarcus, Sweetin and other 
Stearns employees attended a gathering for top producing Account Executives.  Sweetin 
personally observed Pabarcus unzip his pants at the gathering and make vulgar gestures.  See 
Sweetin Decl., paragraph 16. 

 Sweetin allegedly reported Pabarcus’ offensive conduct on numerous occasions to 
Schneider, Chief Operating Officer, James Hecht (“Hecht”), former Managing Director, Michael 
Royer (“Royer”) and Aguilar.  Royer assured Sweetin that he would “coach” Pabarcus.  Despite 
these assurances, Pabarcus’ behavior persisted toward Sweetin, and she began searching for a 
new job.  See Sweetin Decl., paragraphs 15-17. 

 6. Sweetin’s alleged use of the confidential information for competitive purposes 

 Stearns contends that three loans that Sweetin was working on for Stearns at the time of 
her departure were cancelled abruptly and without explanation by Sweetin’s Account Manager, 
Oscar Cardenas (“Cardenas”).  The loans were cancelled on December 13, 2018, after 
Cardenas has also tendered his resignation.  Cardenas is also now employed by Home Point.  
See Pabarcus Decl., paragraph 37. 

 Sweetin denies that she had anything to do with the three loan cancellations identified by 
Pabarcus.  One of the loans was cancelled due to an escrow cancellation.  Properties typically 
fall out of escrow when issues with the properties are discovered during home inspections.  The 
mortgage brokers for the other two loans did not become customers of Home Point, so the 
cancellation with Stearns was not a result of Sweetin’s efforts to woo them to her new employer.  
See Sweetin Decl., paragraph 23. 

 7. Sweetin allegedly solicits employees to leave Stearns for Home Point 

 Stearns also faults Sweetin for the departure of three other employees with whom 
Sweetin worked.  The employees served as the Account Manager (Cardenas) and as 
underwriters at Stearns.  These three employees left Stearns employment shortly after 
Defendant did and went to work for Home Point.  See Pabarcus Decl., paragraphs 40.  The 
audit of Sweetin’s personal emails revealed that Sweetin had exchanged emails with other 
employees wherein she asks the employee for his or her cell phone number so that she can 
“take the conversation off-line.”  See Sweetin Decl., paragraph 41. 

 According to Stearns, “these solicitations would not have been possible without 
Sweetin’s in-depth knowledge of these Stearns’ employees’ job history, responsibilities, 
performance, and compensation, among other confidential information.”  The solicitations are 
also a breach of Sweetin’s explicit promise to refrain from soliciting Stearns’ employees on 
behalf of a competitor.  See Pabarcus Decl., paragraph 43 and Exhibit A (Section 3.17.1). 
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 Sweetin flatly denies any participation in other employees’ terminating their employment 
with Stearns.  “To the extent that any Stearns’ employees have decided to terminate their 
employment with Stearns, they did so independently of me.”  See Sweetin Decl., paragraph 24. 

THE STANDARD FOR A PRELIMINARY INJUNCTION 

 In deciding whether to issue a preliminary injunction, the court must weigh two 
interrelated factors:  (1) the likelihood that the moving party will ultimately prevail on the merits 
and (2) the relative interim harm to the parties from issuance or nonissuance of the injunction.  
See O’Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 1463.  The trial court’s 
determination must be guided by a balancing of the potential merit and interim harm factors.  
The greater the showing on one, the less must be shown on the other to support an injunction.  
Id. at 1463; Butt v. State of California (1992) 4 Cal.4th 668, 678 (court has discretion to issue 
preliminary injunction where plaintiff demonstrates a high likelihood of success on the merits, 
even if plaintiff is unable to show the balance of harm tips in his or her favor).  However, the trial 
court may not issue an injunction, regardless of the amount of interim harm, unless there is 
some possibility that plaintiff will ultimately prevail on the merits of the claim.  See Jamison v. 
Dept. of Transportation (2016) 4 Cal.App.5th 356, 362. 

APPLYING THE BALANCING TEST 

 1. The likelihood of prevailing on the merits 

 To establish a sufficient “likelihood of success” to warrant injunctive relief, Stearns must 
demonstrate a reasonable probability that it will prevail on the merits of its claims.  See Baypoint 
Mortgage Corporation v. Crest Premium Real Estate Investments Retirement Trust (1985) 168 
Cal.App.3d 818, 824. 

 In Aetna Building Maintenance Co. v. West (1952) 39 Cal.2d 198, 2014, the California 
Supreme Court established a test for determining what information will be protected from a 
former employee’s use.  The Court described a five factor test.  To obtain relief against a former 
employee, it must be shown:  (1)  the information was confidential and not readily accessible to 
competitors; (2) the former employee solicited the customers of his former employer with intent 
to injure him;  (3) the former employee sought out certain preferred customers whose trade is 
particularly profitable and whose identities are not generally known to the trade; (4) the business 
is such that a customer will ordinarily patronize only one concern; (5) the established business 
relationship between the customer and the former employer would normally continue unless 
interfered with.  Id. at 204-205.   

 In Aetna, the plaintiff employer alleged that West, a former salesman and supervisor, 
had misappropriated trade secrets when he solicited and obtained the business of three (3) of 
Aetna’s two hundred (3) janitorial customers.  Aetna alleged that West had misappropriated 
customer information because he knew “the extent and type of service required by its 
customers, the use of certain procedures, material and equipment, the net costs of performing 
service for each customer and the charges made for it.”  Id. at 200.   
  
 The Court disagreed.  Prospective customers are commonly known to the trade or may 
easily be discovered through business directories or by observation.  There is no evidence that 
West sought out preferred customers.  In any event, the evidence produced by Aetna is to the 
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effect that there are no preferred customers in the trade.  Accounts are sold upon the open 
market at flat rates without regard to either their duration or profitableness. The evidence shows 
that the business is highly competitive and patronage depends upon efficiency of service rather 
than personal relationship.  Contracts are of brief duration and cancellations are frequent. Under 
such trade conditions, equity will not enjoin the solicitation of the former employer’s customers.  
Id. at 205.  
 
 ELEMENT 1:  Is the information at issue confidential and not readily accessible to 
competitors? 
 
 While Aetna’s five-part test establishes the basis for determining whether an employer 
can obtain relief against a former employee for misappropriation, the threshold requirement for 
qualification is, of course, that the information be confidential and not readily accessible to 
others.  In order to be “confidential” within the meaning of Aetna, and therefore qualify as a trade 
secret, a customer list must have indicia of value beyond the names, unless those names 
themselves are of value.   
 
 In Morlife, Inc. v. Perry (1997) 56 Cal.App.4th 1514, 1521, for example, the court 
explained that because of the “relatively unusual roofing service” provided by Morlife, the 
customer list itself was protected because “the identity of those particular commercial buildings 
using such services is not generally known to the roofing industry.”  Id. at 1521. 
 
 The information in Morlife was, as the courts sometimes phrase it, not “readily 
accessible.”  The secrecy of the information provides a “substantial business advantage.”  Id. at 
1522.  This advantage exists if disclosure would allow a competitor to direct its sales efforts to 
those customers who have already shown a willingness to use a unique type of service or 
product as opposed to those who only might be interested, enabling the former employee “to 
solicit both more selectively and more effectively.”  Id. at 1521-1522.   
 
 The confidential information at issue can be as minimal as the expiration dates of 
customers’ contracts.  In the case of an advertising contract, for example, advertisers will be 
looking for a new contract shortly before expiration of their old one.  See Reid v. Mass Co., Inc. 
(1957) 155 Cal.App.2d 293, 305-306.  What matters is how accessible the information is to the 
company’s competitors.  
  
 However, a former employer’s skills of salesmanship and knowledge of the markets in 
which the goods are sold are not protected as trade secrets if they cannot be characterized as 
confidential information imparted to the employee during the employment.  The distinction is 
illustrated in Metro Traffic Control, Inc. v. Shadow Traffic Network (1994) 22 Cal.App.4th 853, a 
case involving the alleged inducement of a competitor’s traffic reporters to violate 
noncompetition clauses. The court refused to deem the “quality, sound and personality” of the 
reporters a trade secret, terming them “subjective dimensions” and not part of an informational 
base belonging to Metro.  The court concluded:  “A stable of trained and talented at-will 
employees does not constitute an employer’s trade secret.”  Id., at 862.   
 
 Here, Stearns has established that there is confidential information not readily 
ascertainable by competitors of Stearns.  As to the Approved Broker List, most of the 
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information on this list is public, as Sweetin described and Stearns concedes.  See Pabarcus 
Decl., paragraph 35.  The identity and contact information for mortgage brokers is public, along 
with their broker rank and profitability data.  However, what is not public is which mortgage 
brokers are assigned to which Account Executives at Stearns.  The Pricing Tier Report is also a 
confidential, internal document.   It is a list of mortgage brokers assigned to Sweetin, plus the 
confidential Stearns’ pricing tier and structures to be offered to each mortgage broker on her list.  
The Regional Broker List also contains detailed sales figures for 2018 for its approved brokers; 
this information which is not publicly available.   Finally, the Southwest Production Report 
contains only information known to Stearns, that is, pricing and broker information for the entire 
territory’s Account Executives.  See Pabarcus Decl., paragraph 35. 
 
 However, there is also evidence that Sweetin self-generated her own list of mortgage 
brokers for Stearns and did not get any leads from the company until 2017.  See Sweetin 9-12.  
An employee can certainly advise former customers of the termination of her employment and 
accept business from them without using the former employer’s confidential information.  
See Aetna, supra, 39 Cal.2d 198, 204; Hilb, Rogal & Hamilton Insurance Services v. Robb 
(1995) 33 Cal.App.4th 1812, 1821.  Sweetin was even required to do this upon starting her 
employment with Stearns.  See Sweetin Decl., paragraph 11.  It is equally well settled, and often 
repeated, that employees cannot “be compelled to ‘wipe clean the slate of their memories.’” See 
Moss, Adams & Co. v. Shilling (1986) 179 Cal.App.3d 124, 129.   
  

 In Mathews Paint Company v. Seaside Paint Company (1957) 148 Cal.App.2d 168, the 
Court of Appeal refused an injunction to a paint company whose former employee went to work 
for a competitor in a situation in which there was no allegation that the lacquer formulas of the 
former employer were trade secrets and in which the purchasers of lacquer in large, wholesale 
quantities could be readily identified from phone books.  If there is nothing confidential or special 
about the individual customers’ requirements and if the competitors are ready and willing to fulfill 
those requirements, there is no use of trade secret information.  As the Court in Mathews Paint 
stated:  “A salesman necessarily becomes somewhat acquainted with the particular 
requirements of his customers, but the knowledge that he obtains in this manner is not in and of 
itself confidential information which is the property of the employer.” Id. at 174.   

 Sweetin acknowledges that she downloaded Stearns’ confidential information but 
provides a noncompetitive reason for doing so.  She also denied using any of this information 
for any competitive purpose or sharing it with her current employer, Home Point.  See Sweetin 
Decl., paragraph 19-22.   
 
 ELEMENT 2:  Sweetin’s solicited the customers of Stearns with an  intent to injure her 
former employer 
 
 The Aetna test’s intent-to-injure element can be established by proving that the former 
employee intends to take business away from the former employer.  An intent to divert business 
from one’s competitor through legitimate trade practices, even if the competitor is a former 
employer, does not constitute an intent to injure that would support injunctive relief.  See 
Continental Car-Na-Var-Corp. v. Moseley (1944) 24 Cal.2d 104, 110, 112-113.  Instead, the 
employees must be “motivated by express malice and with the express intention of deliberately 
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and maliciously injuring plaintiffs in their business.”  See Reid v. Mass Co., Inc.  (1957) 155 
Cal.App.2d 292, 303.   
 
 Stearns points to the following to show intent to harm Stearns:  (1) the fact that the audit 
revealed that Sweetin had downloaded confidential information to her personal email; (2) the 
fact that Sweetin had attempted to log into her account after she resigned; (3) the fact that three 
of Sweetin’s loans cancelled in escrow shortly after she left Stearns’ employee; (4) the fact that 
Cardenas, Sweetin’s Account Manager, also tendered his resignation and went to work for 
Home Point, and (5) three other employees who worked with Sweetin resigned and went to 
work for Home Point after Sweetin left.  See Pabarcus Decl., 32-43. 
 
 Sweetin denies that she ever used any of the “confidential” information she sent herself 
for a competitive purpose; she sent herself those documents for other reasons, such as 
addressing Christmas cards or making sure her commissions (which were still owed) were 
calculated properly.  She denies that she shared any confidential information of Stearns with her 
current employer.  She denies that she had anything to do with the loan cancellations and points 
to the fact that the brokers on two of those loans did not “set up” with Home Point.  She also 
denies soliciting any of Stearns’ employees to leave their employment with Stearns.  See 
Sweetin Decl., paragraphs 19-25.  
 
 Sweetin contends that she resigned from Stearns solely because of a hostile work 
environment and the belief that Stearns was using improper business practices.  The 
compensation package she received from Home Point is the same as what she had been 
getting at Stearns.  See Sweetin Decl., paragraph 14.    
 
 ELEMENT 3:  The former employee sought out certain preferred customers whose trade 
is particularly profitable and whose identities are not generally known to the trade.  
 
 If an employer’s customer list is its primary source of business, the employer also 
probably needs to show that the former employees targeted certain, preferred customers.  See 
Reid, supra, 155 Cal.App.2d at 293; see also Klamath Orleans Lumber, Inc. v. Miller (1978) 87 
Cal.App.3d 458.  It may be enough, however, to demonstrate that certain customers were 
simply considered the “best business prospects.”  For instance, in Klamath-Orleans Lumber, 
supra, 87 Cal.App.3d 458, employees (while still employed by the company) prepared to start 
up a competing industrial binder business.  From memory, one of the employees jotted down 
the customers of the firm from across the nation.  The new company then marketed only to the 
customers of the old company using materials that directly compared the new company’s and 
old company’s products.  The court recognized that this “preferred” or “select” list of customers 
is of substantial economic value and constitutes a trade secret.  Id. at 468.   
 
 Stearns, of course, argues that that is exactly what is happening here.  Stearns used 
considerable effort to put together several documents which contain only “approved” or 
“preferred” mortgage brokers; it needed to vet those from hundreds of thousands of mortgage 
brokers.   
 
 And, Sweetin testified that for the first eight to nine years at Stearns, she self-generated 
her own contacts and developed the relationships with her brokers herself.  Stearns only 
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provided her any leads or broker lists “in mid to late 2017.”  See Sweetin Decl., paragraph 12.  
Sweetin denies ever using those lists for competitive purposes, even though she acknowledges 
taking them upon her departure.   
 
 ELEMENT 4:  The business is such that a customer will ordinarily patronize only one 
concern. 
 
 Whether a business would ordinarily only patronize one concern suggests a factually 
intensive inquiry.  Sometimes, identical products or prices are necessary for personal 
relationships with customers to matter.  For example, in Western Electro-Plating Company v. 
Henness (1960) 180 Cal.App.2d 442, the court noted the absence of any distinction in the 
services provided by competitors in the chrome-plating business.  It found that personal and 
friendly contact formed the core of customer relationships.  It therefore affirmed an injunction 
because the new business of former employees was founded upon the personal relationships 
created for their former employer.  Id. at 450. 
 
 However, if the products or services are not the same, or of the same quality, a court will 
likely not grant injunctive relief to prevent a former employee from selling to former customers.  
For instance, in DeLuxe Box Lunch & Catering Company v. Black (1948) 86 Cal.App.2d 434, the 
court refused to prevent a former employee from selling box lunches at the same plant where he 
had sold them for his former employer.  The court noted that the plant had granted permission 
for the defendant to sell there “on condition that the food be of a greater variety, improved 
quality and larger quantities than he had brought for the former employer; and also that service 
should be made on Saturdays, which had been discontinued by the former employer.”  Id. at 
438.   
 
 Stearns implies that the point of its confidential broker lists is to ensure return business 
with Stearns.    
 
 Sweetin reminds that “Stearns has no exclusive right to provide mortgage loans to 
particular mortgage brokers or borrowers because borrowers are always free to conduct 
business with the lender of their choice.”  See Sweetin Decl., paragraph 8.  Sweetin contends 
that her customers are hers because of her own “hard work throughout her extensive career” 
both before and during the time she was with Stearns, not because of leads provided by an 
approved list.   
 ELEMENT 5:  The established business relationship between the customer and the 
former employer would normally continue unless interfered with 

 A good example of this element can be seen in Reid, supra, 155 Cal.App.2d at 304.  In 
that case, there was evidence that 50 to 70 percent of plaintiffs’ subscribers renewed their 
contracts.  That fact gave rise to the inference that the established business relationship would 
more often than not continue unless interfered with. 
  
 This element is discussed above in Element 4. 
  
 The result of this analysis is, that there is no clear probability of prevailing on the merits.   
At best, the facts are “a draw” at this point on the factors the court should be considering.   
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 2. Irreparable harm 
 
 Stearns contends that it will be irreparably harmed unless Sweetin’s improper 
possession and use of Stearn’s trade secrets are enjoined.  Stearns stands to lose the 
competitive advantage that it derived from its confidential broker and prospective broker 
information.  See Pabarcus Decl., paragraphs 11, 12, 39.  “The disclosure to a competitor of 
Stearns’ confidential customer information will cause irreparable harm to Stearns that is not 
compensable with money damages because once that information is disclosed to the 
competitor, it loses its value.  Similarly, the loss of customers to a competitor cannot be 
remedied by money damages alone because once a customer is lost to a competitor, it is 
difficult to win them back.”  See Pabarcus Decl., paragraph 39.   
 
 Sweetin contends that Stearns’ “irreparable harm” is simply speculation.  Stearns is 
among the largest mortgage lenders in the country.  “Stearns is hard pressed to prove that it is 
going to be irreparably injured by the departure of one account executive and a production 
assistant.”  See Opposition, page 8, lines 26-27.  Sweetin objects to Pabarcus’ “irreparable 
harm” testimony as simply speculation.  There are no facts to prove Pabarcus’ claims that 
Sweetin caused the loss of three loans in escrow assigned to her and that other employees left 
Stearns for Home Point at her urging.  
 
 There has not been a strong showing of irreparable harm by Stearns, but the equities 
weigh slightly in its favor.  The court may also issue an injunction to maintain the status quo until 
judgment.  See CCP Section 526(a)(3); Lenard v. Edmonds (1957) 151 Cal.App.2d 764, 769 
(defendant restrained from transferring assets involved in the litigation where transfer might 
render him unable to pay a damages judgment).  The court believes that between the balancing 
of the equities and the goal of preserving the status quo, Sweetin must be compelled to return 
the four documents identified by Stearns as trade secrets.   
 
 The undertaking will be set at $30,000.  See CCP Section 529; Top Cat Productions, Inc. 
v. Michael’s Los Feliz (2002) 102 Cal.App.4th 474, 478 (purpose is to afford compensation to 
party wrongly enjoined or restrained).  It is reasonably foreseeable that Sweetin may suffer 
some damage as a result of this injunction, and in fixing the amount of the bond, the court may 
also consider defense costs where trial is necessary to vindicate Defendant and/or defeat the 
preliminary injunction.    
 

 

 


